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a-::.::r
al{ a4fa sq 3ftarr aria)s rpra mar & a as gr sr# uR zuenRerf #a
aal ·g pm 3tf@rant at ar@a a 47?eru om4a Wqd v aar &I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\mm -ttxcf5t-< cITT ~lffOT 3fWR :
Revision application to Government of India :
(«) ta urzea 3tf@17, 1994 c#r l:Tffi 3iaif ft4 aag ng mm#i a
~ l:Tffi cITT '3Lf-l:Tffi cfi >l~ ~ cf> 3-TW@ :fffia-TUT ~ '3lcR 'fWqcf, %fffif mcffi,
fcm=r~, ~ fcl'l:rrr, mcii t#t@. ~ cfrq 'lfcR, m=rc'i .=rrt. ~ ~ : 110001 cITT

a aR a1Reg1

(ii) af mre c#r mfrr cfi 1W@ -q a ta gnR attar fa4tar m 31"r[[ cfilx-&1.':r
±j q f0a4. qagn a aw quIr i ma a ua < rf i, u fa4arr n +wsr i
'ifffi ag fa# ara i zq fa4at av€III -q m 11@ c#r >lfcnm cfi~ ~ m 1

(i) · A revision application ties to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

0

In case of goods exported outside India export to Nepal or Bhutan, without payq;ient of

duty.

4Re zrca an quart fag Rana a are (aura zu pert ) fuf f»au TI
l=ffc1 "ITT I

(g) r cfi are fag, zn7 Raffa 11@ 1lX m 11@ cfi fclPt1-J1°1 6qzihr zgea
~11@ -qx '3ect I Ggyc aRaai i ii ad cfi are fa#t lg urv # f.i lit fa ct

er(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(ii) · In case of any loss of goods where the loss occur iri transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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tl" ~ '3clllctrl ctr' '3clllctrl -WW a gar a fg au sq@r #fez mu t n{&si
-~ ~ \JlT ~ 'elm ~ mi:r cf5 :1a1Rlcfi ~,5fll{Rq m mxr 1fffm err ~ 1:1x ~
611G if fa nfe,fm (i.2) 1998 'cfRT 109 mxT~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards pay ( ent of excise duty on final products
under the provisions of this Act or the Rules made there unqer and such order 1s passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998. -,-,-,-r=-r =~- l
(1) ~ '3i:ltlctrl ~ (~) f.:llll-M&li, 2001 cf)~· 9 cf) ~ fclPlfcft:c w:P5f ~
~-a ii at ufai , )fa arr#r #R am 4fa " ft l=IRf cf) 'iffiR ~-~ ~
374t 3mar st at-t 4Raj # Wl2:f '3fmr 3ITTcR fcpm ,, ~ I \jfjcfi Wl2:f ~ ~- cpf

~{,«:t~~cf cfi ~ ~ 35-~ if ~tTTffif LITT cfi 'T™· cfi J-~ cfi Wl2:f t'r&R-6 'tf@R ctr ~
ft eh#t a1Reg IThe above applicati·on shall be made in duplicate i Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 mor( ths from the date on which the order
sought to be appealed against is communicated and shall be, accompanied by two copies each of.
the 010 and Order-In-Appeal. It should also be accomp,anied by a copy of TR-6 Challan
evidencing payment of prescribe.d fee as prescribed undeJ:ction 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfcllJ!.--i ~ cfi Wl2l "Gl5T ~ «f>B ~m · m ~ cfl"l-f mm~ 200/
#ha aqua1 #t urg 3jh nei via as ga as a Gana 'ITT cTI 1000 / - ctr ~ 'l_f@R ctr
or [
The revision application shall be accompanied by a fee of Ffs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amou t involved is more than Rupees One

Lac.

ft zyc, at; sq1gyca giarm an4Rt1 mrzutf@era uf rfc
Appeal to Custom, Excise, & Service Tax Appellate Tribuna.

(1) a4tr snaa zr 3rf@en~I, 1944 #t nr 35- uo /35-~ cfi ~:

Under Section 358/ 35E of CEA, 1944 an appe,ll lies to :-

(a) or@tit a ma vi zycan, #tu 3qr< va hara ar#ltd nzurf@r
(Rrec) at ufa 2it 9fat, snarl i sit2o, qea srfuza arqrrs, turf T,
31t:;l-\c;lci!li:;-380016.

(a) To the west regional bench of Customs, Exciste & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Megh ni Nagar, Ahmedabad: 380 016.

(2) #tu sen«a zycen (3rfta) Rua8t, 2001 6 qrzr k siafa rra ~.1;f-3 B ~tTTffif
fag 3rgar 3r4l#tu nznf@ai at n{ an4ta # famr ft rg sr?gr 'cfR m=wrr ~
"Gl5T ~~ cB1" "l-fiTr, &11\i'f cB1" "l-fTlT sit aura mrzur kif &T; 5 m m ~ cfl"l-f % cmi
~ 1000 /- #h ft eft I "Gl5T ~~ cB1" "l-ftrr, &11\i'f cB1" "l-ftrr 3IR ~ TJm ~
~ s m m so m c=rcn m at u; sooo/- #hr [turf irfi 1 "Gl5T ~~ cB1" "l-fiTr,
&11'31 cB1" "l-fTTf 3IR WWTT 11m ~ ~ 50 m m -::r-.w \i'llTcTT % cffiT ~ 10000 / - ffi
aca armya «era sorer a a &sf] Fe sou #«aor1 n
gr Ur en # fa4t +1Ra I tj;jjPleb !lBf cfi ~ cB1" I cpf 'ITT .

The appeal to the Appellate Tribunal shall be iiled in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 12001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto f.i Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favo r of Asstt. Registar of a branch of any
nominate public sector bank of the place where the ben h of any nominate public sector bank of
the place where·the bench of the Tribunal is situated
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~ . (3) . ?:Tt=G ~~if~~~ <ITT~ mm i m~~ 3roT cfi fui:! t€m <ITT 'l_f@R~
it Rau mn aRq g au a it gg it fcn frat al arf aa $ fg uenfrf 3r@6fr
mnferaur at va 3fl a a4tu war t gas sraa fur ur &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As th3 case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) arznau zca sf@fr «4s7o qen vizilfe #t 3rq-1 cB" 3RfTRf ~· ~~
a 3ma n pa reg zqenfef ffu f@earl am2 a ran 6t ga vi
~.6.50 tWf cf)T Furuta zyc Rease am el a1fl

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of

the court fee Act, 1975 as amended.

(5) s sit iif@r mi at fiaua ar faii at sit ft em 3naff fa wr &
tit ft grc, hr Una zrea gi hara or4l#ta =nnf@aw (arff~) frrwr, 1982 B

frrimr t IAttention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedu-e) Rules, 1982.

(6) 4a area, hc&hr5u area vi3aa 3rd4rza uf@raw («fr+aa) h uf 34hi hmac #
a#.4r 3euT Ia 3f@1fz1, r&yy Rt err 3on h 3iaaa fa4hr(giczn.2) 3/f@)f74 2%(2av #

0 '!i,«in~)~: of,.•Cl•!V ;sit <lsr \mft<I~. !~~V <lsr 'ITT[0 i); 3R'f<ITil~ <ITT ,fr .nai:_<lsr
a 2, trff # a{ qa-if 5aan 3ear &, grf zr rt a 3iras#sra
3rdf@a ±zrffzadu3rf@art
ace$tr 35=ua gr;aviharah 3iasfaRnwg ra " it far rf@e &

() nr 1 t h 3iawf fa4ffa ta#
(Ii) adz srm R h w{ war u@

(iii) ~ am ~llJ-\lcl<>ll h frzra 6 h 3iair 2zan

-> 3WT Gf~@~ fcn~'Um~~~ (tr. 2)~.2014 "lfi ,3ITTcF ll:r aqff 3r@fr f@art h
par faarrfrrara 3rff vi 34hr 4trail

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
· specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the 3mount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded' shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit ~aken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

. ➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) za 3mr2grhuf 3rd uf@Naur hpmsi area 3rzrar era zn aweffa zl at airf+Ie
"$ 10% 0p1arru 3itszihaavs fclcuR.cl" m nGf ?;Us"$ I 0%~ 'CR clTT -;,rr~i I

(6)(i) In view of above, an appeal against this orcer shall lie before the Tribunal on
payment of 10% of-the duty demanded where duty or duty and penalty are in dispLite, or
·penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

Mis Pramukh Swami Pharma Limited, Plot No. 1 I 85/A, Santej, Taluka Kaloi.

District Gandhinagar [for short - "appellant'] has filed this appeal against 010 No. 322

323/D/2007-2008 dated 29.3.2008 passed by the Deputy Commissioner. Central Excise.

Kaloi Division, Ahmedabad-III Commissionerate [for short - 'adjudicating authority"].

2. Briefly, the facts are that appellant, engaged in the manufacture of P.P.

Medicines falling under chapter sub-heading 3003 of the first schedule to the Central

Excise Tariff Act, 1985 (CETA, 1985) was availing value based SSI exemption upto

clearance value of Rs. 100 lakhs under notification No. 08/2003 dated 0 1/03/2003 (as

amended) (hereinafter referred to as the 'SSI notification') fc.r clearance of its own goods.

whereas the goods manufactured for loan licensees under various brand names, not

belonging to the appellant, was cleared on payment of Central Excise duty @ 16% from the

first clearance in a financial year. Appellant was availing CENVAT credit of duty paid on

inputs used in the branded goods manufactured on behalf of loan licensees and cleared on

payment of duty from first clearance in a financial year, whereas in respect of its own

manufactured goods, CENVAT credit was availed after crossing the SSI exemption limit of

Rs.100 lakhs aggregate clearance value in a financial year. The factory of the appellant was

falling within 'rural area' as defined in paragraph 4 of the SSI notification. The exemption

contained in the SSI notification did not apply to specified goods bearing a brand name or

trade name whether registered or not, of another person, except in cases where such

branded specified goods were manufactured in a factory J.Jcated in a 'rural area'. It

appeared that the appellant was liable to take into account also the value of branded goods

for the purpose of determining the exemption limit of aggregate of first clearance value not

exceeding 100 lakhs rupees made on or after 1 April in a financial year and also for the

purpose of determining the aggregate value of clearances of all excisable goods for home

consumption by a manufacturer from one or more factories, or from a factory by one or

more manufacturers not exceeding 400 lakhs rupees in the preceding financial year. As the

appellant had failed to acid the value of branded goods for the purpose of determining the

said aggregate values of clearances in a financial year twJ show cause notices elated

21.6.2007 & 5.11.2007 was issued, which was adjudicated vide the impugned 010 dated
29.03.2008.

3. Feeling aggrieved, appellant has filed this appeal on the grounds that:

a) the goods of loan licensees were manufactured by the loan licensees and not by the
appellant and therefore, the entire basis of proceedings that all the goods manufactured in
the appellant's factory were manufactured by the appellant, some of them on its own and i
some for others was illegal and incorrect. Considering the peculiar provisions of the Drugs
and Cosmetics Rules, 1945 framed under Drugs and Cosmetics Act. 194(1. Ji]i:: ·l:lq_n·ble
Gujarat High Court in the case of Indica Laboratories Pvt. Ltd. vs U.O.I. - 1990 (50)ELT
210, held that those manufacturers not having their own facilities to manufacture goods like
medicaments could get loan license entitling them to utilize infrastructure belonging$to
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% , somebody else whereas they could manufacture their gcods. Thus a loan licensee was a
manufacturer independent of and separate from the factory owner is a settled legal position.
The. adjudicating authority had failed to appreciate the fact that the goods of the loan
licensee could not be considered to be the goods manufactured by the appellant with brand
name or trade name of another person and fell outside the purview of SSI exemption
scheme under the SSI notification.

b) the adjudicating authority erred in not considering the fact that the clearances of loan
licensee manufacturers were assessed to full rate of duty of Excise and such goods fell
outside the purview of the SSI exemption. In the case ofTenmed Pharmaceuticals - [2005
( I 90) ELT I 90 (Tri.-Chennai)], it has been held that value of clearances of loan licensees
on full rate of duty are not to be included for determining aggregate value of first clearance
of the SSI notification. Hon'ble Supreme Court in the case of Laxmi Steel Rolling Mills 
[2004 (182) ELT A.149] dismissed the departmental appeal against CESTAT order holding
that when goods were cleared by affixing brand / monogram of another person on full
payment of duty, value of such clearances was not to be taken into account for the purpose
of determining the aggregate value of clearance for home consumption. Further in the case
ofNebulae Healthcare Ltd. [2007 (209) ELT 125]. it has been held that value of branded
goods ineligible for exemption under SSI exemption was not to be taken into account while
commuting the aggregate value for the purpose of SSI Notification.

c) in the case of Caprihans India Ltd. - [2006 (195) ELT 24@ (Tri.-Mumbai)] it has been held
that duty already paid was to be adjusted towards duty to be paid. Similar view was upheld
in the case ofVinir Eng, Pvt. Ltd. -- [2004 ( I 68) ELT 34 (Tri.-Bang.)]. The adjudicating
authority had erred in holding that there was suppression of facts by the appellant that his
unit·fell in rural area. The notion that the department has to be made aware of the rural
status of an area by the appellant is baseless. The jurisdiction of divisions and ranges are
determined by the department on the basis of village, Taluka, District etc. by the
department. Further, the appellant's unit was audited by the department and it was filing
ER-J returns regularly. There was no intention to evade payment of duty by the appellant
and there was no mala fide on its part and the dispute was based on an issue of
interpretation. Hence no penalty could be imposed.

4. Personal hearing in the appeals filed by the appellant, along with appeals on the

2

same issue filed by MIs Shantam Pharmaceuticals Pvt. Ltd.; MIs Aan Pharma Pvt. Ltd.:

Mis Rhombus Pharma Pvt. Ltd., was held on 2210312017 as requested by Shri M.H. Rawal.

Consultant appearing on behalf of the appellants and all the other assessees. The learned

Consultant submitted that the cominon issue pertained to SSI exemption to manufacturers

of PP medicine having factories in rural areas wherein different units were served with

show cause notices for including the clearance value of loan licensees with the clearance

value of their own goods and requested that a common hearing be held for all the cases. He

further submitted that the issue had been settled by Supreme Court in the case of Mis

Nebulae Healthcare Ltd. - [2015 (325) E.L.T. 431 (S.C.)] a::1d as per Order No. A/l 1505-

11506/2015 dated 02/09/2015 issued by CESTAT, Ahmedabad in. the case of Mis Kosha

Laboratories.

5. I have gone through the facts of the case and submissions made in the appeal

memorandum. On perusal of records I find that the appeals were transferred to call book in

view of Stay Order No. S/219/WHB/AI-1D12008 dated 10/0312008 passed by CESTAT,

Ahmedabad in a similar matter in an appeal filed by Mls Kosha Laboratories. Now Order

No. A/11505-11506/2015 dated 0210912015 in the matter of MIs Kosha Laboratories vs

Commissioner of Central Excise, Ahmedabad-III, has been issued

$
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Ahmedabad. The operative part ofthis order having a direct bearing on the facts the appeals

filed by the appellant against the impugned orders is reproduced as follows:

6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the identical
situation observed that the duty paid on the branded goods is more than duty now being
demanded, should neutralize entire demand required to be verified and matter was
remanded. The relevant portion of the said decision is reproduced below:

3. Learned advocate has assailed the impugned orders on limitation as also on merit.
As regards limitation, he submits that the reasoning adopted. by Commissioner that the
appellants has suppressed the fact that their factory was located in rural area, cannot be
upheld inasmuch as the said fact is not capable of being suppressed. Revenue was very
well aware of location of their factory and as such, it cannot be said that there was any
suppression on their part. Arguing on merit, learned advocate has drawn our attention
to the earlier order passed by the Tribunal in case ofM/s. Klie Chemicals P. Ltd. (Order
No. A/1460/WZB/AHD/2008, dt. 29-7-08), (2009 (237) E.L.T. 405 (T)) wherein after
taking note of the Larger Bench decision of the Tribunal in case of CCE, Coimbatore v.
M/s. Marutham Textiles (P) Ltd., 2003 (153) E.L.T. 219 (Tri.-LE), it was held that the duty
paid on the clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the duty now
being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned advocate.
Admittedly, the branded goods have been cleared on payment of duty, which according
to Revenue should not have the paid duty. As such, duty already paid on such branded
goods is required to be adjusted against the duty now teing demanded from the
appellant. It is the appellant's contention that the duty paid on the branded goods is
much more than the duty now being demanded and would neutralize the entire
demand, and is required to be verified. For the said purpose. we remand the matter to
the original adjudicating authority. We also find favour with the appellant's plea of
limitation, we direct the Commissioner that such re-quantification exercise is to be done
only for the period within limitation.

5. Both the appeals are disposed off in above manner.

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for the
extended period of limitation on the identical situation. Hence, we do not find any merit in
the appeal filed by the revenue. As there is no suppression of fact, penalty imposed under
Section 11 AC cannot be sustained.

8. In view of the above discussion, we remand the matter :o Adjudicating Authority to
examine whether the duty being demanded upheld by Commissioner (Appeals) would be
neutralized against the amount of duty paid by them. The appeal filed by revenue is
rejected. The appeal filed by the assessee is disposed of in above terms."

6. It has been intimated by Superintendent (RRA), Central Excise. Ahmedabad-III

vide letter F.No. IV/16-17/Ahd-III/RRA/Misc-CESTAT/2C16-17 dated 05/07/201 6 that

CESTAT Order No. NI 1505-11506/2015 elated 02/09/2015 passed in the case of Mis

Kosha Laboratories has been accepted by the department on monetary ground. It is settled

law that judicial discipline binds the adjudicating authority/ appellate authority to follow

the principles laid down by Tribunals / Courts, unless it is set aside by a higher forum. The

appellant has also relied upon the decision of Hon'ble Supreme Court in the matter of.

Nebulae Health Care Ltd. - [2015 (325) ELT 431 (S.C.)]. However. this case law is

distinguishable in as much as the Apex Court was not confronted with the issue relating to

branded goods manufactured in 'RURAL' area, which happens to be the primaryissue of

contention in the instant case. Therefore, following the ratio of Order ,No. Ati:f505-
+-·°
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11506/2015 dated 02/09/2015 in the matter of Mis Kosha Laboratories vs Commissioner of

Central Excise, Ahmedabad-Ill, passed by CESTAT, Ahmedabad is correct and proper in

the instant case. Accordingly, I remand the matter to the adjudicating authority to examine

all the issues in line with the ratio given by Hon'ble Tribunal in the case of Mis Kosha

Laboratories supra and pass a reasoned order after giving the appellant fair opportunity to

represent their side of the case in accordance with the principles of natural justice.

8. 3r4tar rtz a{ 3r41it a fszru 3uh ala fan sra &. The appeal

filed by the appellant is disposed of in above terms.

caws?
(3zr 2i4)

3-TT<TTfi (~ -1)
.:>

Date: 27$2017

Attest~~ /.#.
Superintendent (Appeal-I),
Central Excise, Ahmedabad.

BYRPAD.

To,

Mis Pramukh Swami Pharma Limited,
Plot No. 1185/A, Santej,
Taluka Kalol, District Gandhinagar

Copy to:
1. The Chief Commissioner of Central Excise Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmeclabad-III.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - II
4. The A.C. / D.C., Central Excise Division: Kaloi, Ahmeclabacl-Ill
_5Guard file

6. P.A.
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